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Follow Up Questions from Decipher / LK Shields / Herbots  
webinar with CIF, June 2021 

 
During our webinar a few weeks ago, there were a few questions we didn’t manage to answer 
online. Below are some suggested answers to questions raised. The speakers note that while they 
have done their best to accurately respond to the questions at the current time, things may change, 
and no reliance should be placed on them. None of the responses below should be construed as 
legal advice.  
 
 
Is there a time limit for appealing an adjudicator’s decision? In this scenario, is there any 
need for you to write to the other side noting your dissatisfaction of the result and your 
intention to refer the matter to court/arbitration?  
 
Jamie Ritchie, LK Shields Responds: 
  
Under the Construction Contracts Act 2013, the decision of the adjudicator is binding until:  

• The payment dispute is finally settled by the parties, or  
• A different decision is reached on the reference of a payment dispute to arbitration or in 

proceedings initiated in court in relation to the adjudicator’s decision.  

There is no guidance in either the 2013 Act or Irish case law on time limits for appealing to the High 
Court.  However, this point has been explored by the UK Supreme Court.  In Aspect Contracts 
(Asbestos) Limited v Higgins Construction plc [2015] UKSC 38, it was found that a respondent to 
adjudication proceedings may challenge the outcome at any time up to 6 years after it makes 
payment to the successful referring party.   
 
However, from a practical point of view if you are on the receiving end of an unfavourable decision, 
it would be advisable to state your objections to the award on record. Also, indicate your intention 
to challenge the award at the earliest opportunity in writing.   
 
In normal circumstances, where a party has sought to resist an adjudicator’s award, the Referring 
Party would seek to enforce the award through the High Court.  At this stage, the Responding Party 
would have the opportunity to present grounds for challenging the award.   
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Alternatively, depending on the wording of the contract, it may be open to the Responding Party to 
apply to the High Court for a stay on the adjudicator’s award, pending resolution of the dispute by 
way of arbitration.  If the contract permits arbitration as the ultimate forum for resolution of the 
dispute, arbitration proceedings should also be commenced at the earliest opportunity.   
 
  
If you are in a complex construction contract and are planning two adjudications, one for 
delay and one for a final account. If the adjudicator makes a mistake by finding as a 
matter of fact of an issue that was not part of the dispute. Can this issue be revisited by 
the second adjudicator or is the only option here to refer the whole matter to 
court/arbitrator?  
 
Jamie Ritchie, LK Shields Responds: 
  
The scope of an adjudicator’s decision is determined by the contents of the Notice of Intention to 
Refer. This sets out the details of the “payment dispute” in respect of which an adjudicator is 
appointed to act.   
 
If an error occurred on a finding of fact that did not form part of the matters referred to the original 
adjudicator, then the second adjudicator should not take this finding of fact into consideration as it 
did not form part of the original adjudicator’s jurisdiction. 
 
 
The best records are contemporaneous, but how do you balance record keeping when you 
are under tight pressures running a project? 
 
Paul Gibbons, Decipher Responds:  
  
It is easy enough to write down a list of things the contractor needs to demonstrate through records. 
It is quite a different matter to ensure, as a contractor (or indeed Developer / Employer) that those 
records exist and are available for retrieval.  
 
Records can be simple – site diaries, work allocation records, etc. Or they might be more advanced. 
Systems of GPS tracking and hard-hat mounted cameras are some of the more recent innovations 
hitting the market in recent years.  
 
Whatever method is used, the most important thing is to record information that can identify what 
was being achieved, on what date and where on site. Ideally it will also identify how the work relates 
to what was planned. In an ideal world, it should be possible to link the activities undertaken to 
those on a programme of works. That in turn should enable the identification of exact progress and 
any disruption.  
 
In these challenging times, more than ever, you need to ensure that there is resource capacity 
available to undertake the record keeping. 
 
The CIOB guide identifies key data that should appear in project records, these are: 

• Coordinating code 
• Activity Description 
• Date of record 
• Resource(s) used 
• Start and finish dates (and times?) 
• The author of the record 
• Progress data 
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To that, you might add location, effect / impact, issue or event and any other specific project related 
information that might be helpful.  
 
The purpose of record keeping should not be just to comply with a requirement. We ought to 
consider how those records might, at some point in the future, be used. 
 
 
Can you advise what you believe good record keeping looks like? 
 
Bill Bordill, Decipher Responds: 
 
Good record keeping is relevant and accurate. Relevance is difficult to deal with, because records 
may be required from a period before an event occurred. This means it may be difficult to determine 
what records to maintain.  
 
For example: a robust claim for disruption may require a measured mile analysis of output achieved 
during a non-disrupted period before the alleged disrupted period. A general guide for what to 
record is: resource deployed (labour and plant), activity (cross referenced to the programme), 
output achieved, materials used, weather conditions, verbal instructions etc etc. 
  
Records don’t need to look good. They just need to accurately record what actually happened. Often 
a scribbled note on a piece of paper is more convincing than a well written narrative on branded 
stationery. The purpose of the record is to convince a tribunal, so aim for a genuine, accurate record 
of the contemporaneous variety (see Paul’s answer). It’s a good idea to present branded 
spreadsheets with summary information gleaned from contemporaneous records. This will assist the 
tribunal, but the record is the evidence the tribunal will refer to. 
  
Summary: records don’t need to be beautiful, but they do need to be accurate. Ideally, dated, and 
shared with the other party at the time. Records don’t need to be signed as this can easily be dealt 
with by a Witness Statement however, it is helpful if the author of the record is noted. 
 
 
 
For more information, please feel free to contact any of the speakers:  
 

Paul Gibbons, CEO, Decipher Consulting paul.gibbons@decipher-group.com 
 
Bill Bordill, Director, Decipher Consulting bill.bordill@decipher-group.com  
 
Jamie Ritchie, Partner, LK Shields  jritchie@lkshields.ie  
 
Bruno Herbots, Herbots   b.herbots@herbots.ie  
 

 
 


